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DEFENSE OF THE POOR:
A STUDY IN PUBLIC PARSIMONY AND PRIVATE POVERTY
NORMAN G. KITTLt

Many of the civil disorders which have torn America's cities have
been precipitated by the reaction of ghetto residents to police operations.1
A growing discontent with alleged racial and economic discrimination in
the administration of justice has aggravated those intensely-felt grievances.2 These grievances and resultant disorders illustrate the practical
importance of the abstract concept of equal justice.
A major obstacle blocking realization of equal justice is the poverty
of many individuals accused of crime; they cannot afford to pay for an
adequate defense. Their poverty often results in less than adequate legal
representation and a resultant unequal treatment in court. Defendants
who can afford to hire attorneys often receive a better defense and more
favorable treatment. Both the federal and state governments have recognized the problem and have attempted to establish methods to provide
the poor with an adequate defense.
The material which follows is a statistical study of the systems used
to defend the poor by two counties in two midwestern states. In one
county, which will be called Upper Midwest, the poor were as well
represented as were those who paid for their own defense. In the second
county, Lower Midwest, the reverse was true; the poor received representation which was inferior to that obtained by those affluent enough to
pay for their own counsel. This study is an attempt to determine why
indigent defendants in Upper Midwest County received a better defense
than those in Lower Midwest County.3
t Teaching Associate, Department of Government, Indiana University.
1. REPORT OF TIIE NAT'L ADVISORY COMm. ON CIVIL DisoRDERs at 144, 146, 149

(1968).
2. Id. at 145, 147, 149.
3. The following methods of research were employed in preparation of this
empirical study:
(1) Criminal proceedings were personally observed from initiation to conclusion.
(2) Relevant statutes and case law were examined.
(3) Data were compiled from docket sheets, order books and case files.
(4) Extensive interviewing was conducted in both counties. In Lower Midwest
County those interviewed included public defenders, former public defenders,
judges of the criminal and municipal courts, former judges, attorneys specializing in criminal law, deputy county prosecutors, bail bondsmen, probation officers, court clerical personnel and a state deputy attorney general.
In Upper Midwest County the county judge, a former judge, the prosecutor

and former prosecutors, sheriff and police officials, the district probation
officer and practicing attorneys were interviewed.
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Lower Midwest County was studied from February 1965 to July
1965. The study of Upper Midwest County covered a longer time span,
beginning in Feburary 1966 and ending in June 1967. Both counties were
revisited in the summers of 1968 and 1969 to determine what changes had
taken place. An important aspect of the study is the evolution of the
means employed and the results achieved in defending the poor.
I.

DEFENSE OF THE POOR IN LOWER MIDWEST COUNTY

Lower Midwest County (LMW County) is located in a southerly
midwestern state which borders on the Appalachian Mountain states.
The county's population is approximately 800,000 and contains one of
the nation's thirty largest cities. The city has a black population of
approximately 100,000, most of whom live within the city limits in
typical ghetto areas. The city has a varied economic base and is a center
for diversified industry, pharmaceuticals, banking, insurance, government, commerce and transportation.
A. CriminalCourtStructure
The criminal court structure in LMW County consists of two
criminal courts, a juvenile court and several municipal and magistrates'
courts. The criminal courts have exclusive jurisdiction within the county
of all crimes and misdemeanors. The bulk of the court's work consists
of felonies, serious misdemeanors and appeals from municipal and magistrates' courts. The criminal courts are of record and hold two terms of
six months each year. The judges of both courts are nominated by
political parties, run on a partisan ballot and are elected by the voters of
the entire county for four-year terms. The magistrates' and municipal
courts decide misdemeanor traffic violations, cases of petty larceny and
all other violations of state law for which the maximum penalty does
not exceed a 500 dollar fine or imprisonment for more than six months
or both. These courts also have jurisdiction as committing magistrates
in felony cases. All decisions of the municipal or magistrates' courts may
be appealed to the criminal courts, where the cases are heard de novo.
B. Proceduresand Resources Providedfor Defense of the Poor
LMW County employs a public defender system to provide for
defense of the poor in the criminal courts; no defense attorneys are
supplied poor defendants who appear before municipal or magistrates'
courts. The criminal court judges appoint the public defenders on a
partisan political basis, although they do not clear their appointments
with the local political organizations. Public defenders generally leave
office with the appointing judge. Although the applicable statute is silent
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on the matter, it appears to be generally accepted that the judges may
dismiss as well as appoint their public defenders. Several attorneys interviewed said that public defenders had been fired.
In the summer of 1969, each judge appointed four public defenders;
in the past, some judges had appointed three. The positions are part-time,
and all public defenders practice law on a full-time basis. All public
defenders were allowed to practice in civil and criminal courts other than
the court to which they were assigned. Some criminal court judges have
allowed their public defenders to handle private cases in their own courts.
From 1951 to 1967, the state statute governing LMW County's
public defender system directed the county council to appropriate 12,500
dollars per criminal court for public defender salaries. Each public defender earned from 3,000 to 4,000 dollars a year depending on the number of public defenders and the exact apportionment of the 12,500 dollars.
Exactly how much the public defenders earned per case could not be
accurately determined, since no record is kept of the number of cases
handled or time expended by the public defenders.'
Owing to a widespread belief held by the judges, legal profession
and interested public that public defender salaries were inadequate, the
1967 state legislature amended the statute and directed that the county
council appropriate 25,000 dollars per criminal court for public defender
salaries-approximately 6,000 dollars a year for each defender. This
amounts to 120 dollars per case if a defender handles fifty cases. However, the public defenders estimate that their case load gradually has
risen from the early 1960's. Taking into account increases in case loads
and the cost of living, public defender salaries have not been improved
much since the early 1960's.
The resources furnished the public defenders are extremely limited.
They operate without the support of a central office and depend for advice
solely on informal consultation with former or present public defenders
or fellow attorneys. One former public defender stated that the county
commissioners would not pay his travel expenses to a public defender's
clinic in New York City, even though he was able to attend the clinic
free. He attended, paid his own way and indicated that the knowledge
gained greatly enhanced his service as a public defender. Nor does the
public defender receive an allowance for secretarial services or office
rent. These expenses are paid by the public defender from his own salary.
No investigation staff is assigned to the public defenders. Virtually
4. Case load estimates made by the public defenders in 1965 ranged from fifty to
100 per year, or a payment of from thirty to sixty dollars per case. Most individuals
interviewed felt that public defender salaries were inadequate and that such salaries were
a major defect in LMW County's public defender system.
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all the individuals interviewed stated that this was a weakness of the
system, resulting in the presentation of poorly-prepared cases. Several
public defenders indicated that a white public defender investigating a
case in a black neighborhood frequently is distrusted and unable to
secure information.
No money is set aside specifically for travel expenses of the public
defenders, expert witness fees or incidental expenses. One former public
defender said that the judge under whom he served occasionally was
able to supply such funds from the county. Sometimes expert witnesses
testify without charge, and occasionally the defendants' families supply
small amounts of money. At other times, the public defenders stated, they
take the necessary funds out of their own pockets. Some of the public
defenders and former public defenders said that they had little need for
such expenses; others stated that the lack of such funds was a definite
handicap and may have affected the outcome of some cases.
Public defenders are not supplied to poor defendants for any proceedings (including preliminary hearings) in the municipal or magistrates'
courts. Occasionally a judge may ask an attorney, if one is present, to
advise a defendant of his rights. The attorney gives immediate, on the
spot advice for which he is not compensated. However, even this limited
representation is not supplied regularly in these courts.
As a result of the failure to supply public defenders in municipal or
magistrates' courts, the poor are not assigned counsel until arraignment
in criminal court. Thus police arrest, initial appearance, filing of the
affidavit or grand jury indictment and preliminary hearing will have
preceded the assignment of counsel. Generally a defendant will have to
wait at least two weeks following arrest, and frequently much longer, for
his arraignment.' This is particularly the case when the prosecutor asks
for a grand jury indictment. When the grand jury has a heavy backlog of
cases, an occasional defendant may wait as long as three months following
his arrest before arraignment.
Both criminal courts hold arraignments at least weekly. Arraignments usually are scheduled within a very short time after grand jury
5. It should be noted that the term arraignment is occasionally used to signify
unrelated phases of the post-trial processing.
The traditional definition of arraignment is that found in Rule 10 of the Federal
Rules of Criminal Procedure:
Arraignment shall be conducted in open court and shall consist of reading
the indictment to the defendant or stating to him the substance of the
charge and calling on him to plead thereto. He shall be given a copy of the
indictment or information before he is called upon to plead.
In certain localities, arraignment indicates the initial appearance before a magistrate
shortly after arrest, wherein the defendant is appraised of the charge, advised of his
right to counsel and has bail set. The defendant is not required to plead at this point.
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indictments are returned. Arraignments appear to have been held more
frequently in 1969 than in 1965.
There is no provision made for defense of the poor prior to arraignment day. There is no public defender office to visit or telephone listing
to call. The police do not put the defendants in touch with the public
defenders.
On arraignment day, the judge assigns a public defender to represent poor defendants. Assignment is made by rotation; the public
defenders in each court are given approximately equal numbers of
defendants. Determination that a defendant cannot afford to hire his own
attorney is made at this time. If a defendant has neither posted bail nor
hired an attorney and states that he does not have the means to hire an
attorney, he will be determined to be without sufficient funds and assigned
a public defender. If a defendant is able to post bail, he generally will not
be assigned a public defender. No investigation of lack of means is made
other than the judge's brief questioning on arraignment day. After the
assignment of a public defender, the defendant and public defender confer
privately for a few minutes. This is the public defender's first contact
with his client, who has been arrested, imprisoned, and perhaps questioned
by the police; who either will have been indicted by a grand jury or will
have had an affidavit filed against him, and who may have signed a written
confession or made damaging oral admissions. Almost without exception,
the poor defendant then waives reading of the affidavit or indictment,
pleads not guilty and asks for an early trial.
Frequently, the public defender client later will change his plea from
not guilty to guilty. From a sampling made of 342 proceedings, 106 of
which were public defender cases, seventy-two per cent of the public defender clients pleaded not guilty and subsequently changed their plea to
guilty. If the defender client changes his plea to guilty, he will be sentenced
within a short period of time, usually no longer than two or three weeks.
During the time interval between the guilty plea and the sentencing, a
presentencing report, required by statute, will be made by the probation
officer attached to the two courts.
If the public defender client asks for a court trial, as twenty-eight
of the defendants in the sample did, and wants a quick trial, he probably
will be tried within two months following arraignment. If the indigent
defendant asks for a jury trial, his chances for a quick trial depend upon
when a jury is impaneled. In some cases, defendants have had to wait as
long as a year for a jury trial.
When a poor defendant pleads guilty, the total court time spend by
the judge rarely exceeds ten to twenty minutes. Court trials generally
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do not take longer than an hour or two; some are finished in thirty"
minutes. The judges occasionally may express irritation with lengthy
testimony and take steps to shut off testimony they deem irrelevant. Jury
trials require elaborate preparations, are more formal and generally require one or more days to try. A trial for a major offense, such as firstdegree murder, may take a week or two.
After the public defender client has been found guilty and sentenced,
he is no longer represented by the public defenders attached to the criminal
courts. Appellate procedure is handled by a different group of public
defenders and is beyond the defined limits of this study. Rendering of
judgment and sentencing of defendants found guilty completes the aspects
of criminal procedure in LMW County relevant to this study.
C. Statistical Comparison of Represention Provided by Public Defenders
and PrivateCounsel
Statistical data with which to compare the record of public defenders
and private attorneys have been compiled from an examination of fiftyper cent of the cases filed in the two criminal courts of LMW County
during 1964 and disposed of by June 1, 1965. Every other case from each.
court was selected; these are representative of the total since case numbering and court assignment is very much at random. A time span greater
than one year was selected because of differences in record-keeping systems between the two courts and a change in the case-numbering system
that took place during 1964. Order books, docket sheets, other records and
the actual pleadings, when necessary, were analyzed to obtain data.
Three hundred one cases actually were examined. Since a number of
cases were proceedings against two or three defendants, the number of
defendants totaled 342. The totals may vary for individual stages of the
process because of differing dispositions and types of cases. Not all information was available for all cases.
Three hundred twenty-eight (96%) defendants were represented
by private counsel or a public defender; fourteen (4%) were not
represented. Eleven of the fourteen were defendants appealing decisions
of the municipal courts. One judge does not assign public defenders in
such cases, while the other does.
The origin of the cases was as follows:
Affidavits
Grand jury indictments
Municipal appeals
Miscellaneous matters

175 (51%)
47 (14%)
112 (33%)
7 (2%)

One hundred six (33%o) defendants were assigned the services of
one of the seven public defenders. Two hundred twenty defendants (67%)

INDIANA LAW JOURNAL
were represented by ninety privately-retained attorneys. The public defenders handled eight municipal appeals and ninety-eight cases arising
from affidavits, grand jury indictments and miscellaneous matters. Private
attorneys conducted ninety-three municipal appeals and handled 127
cases arising from affidavits, grand jury indictments and miscellaneous
matters. The affidavits, grand jury indictments and miscellaneous matters
such as habeas corpus hearings and peace bonds usually involve felony or
misdemeanor charges that may carry long prison sentences. Municipal
appeals are frequently from convictions of less serious crimes such as
drunkenness, motor vehicle offenses or breach of the peace, and generally
have been considered separately because of their less serious nature.
The relative ages of defendants is demonstrated in the following
table. Most of the defendants were young. The great majority were in
their teens and twenties. Information regarding age was generally not
available for defendants appealing convictions from municipal or magistrates' courts. The mean age of defendants for whom information was
available was twenty-seven years.
TABLE 1
DEFENDANTS'

Age

AGES

Public Defender

Private Counsel

17
18
19

14
6
11

11
15
4

20
21
22
23
24
25-26
27-29
30-34

8
3
3
3
3
5
10
5

9
7
8
12
2
4
9
8

35-39

12

11

40-44
45-49
50-61
62+

8
4
5
4

7
5
8
5

Totals

104

125

Of the 106 public defender cases analyzed, 103 men (98%) and
three women (2%) were represented. Private counsel represented 185
men (84%) and thirty-five women (16%).
The major charges brought against all defendants were, in order of
occurrence, (1) burglary and breaking and entering, (2) offenses against
property and (3) robbery. The offenses charged, with the exception of
assault, assault and battery, robbery and miscellaneous offenses (largely
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municipal appeals), appear to break rather evenly between the two types
of defendants.
TABLE 2
OFFENSES

CHARGED

Public
Defender
0
4

Private
Counsel
1
16

Total
1
20

33
0

34
1

67
1

3
1
0
0
3

4
3
1
2
4

7
4
1
2
7

Reckless or Negligent homicide
Robbery
Drunk Driving
Failure to support children
Offenses against property

0
10
0
2
35

2
16
4
3
30

2
26
4
5
65

Miscellaneous

15

97

112

106

218

324

Arson
Assault, assault and battery
Burglary, breaking and entering
Embezzlement, fraud, confidence game

Forgery, bad checks, counterfeiting
Murder
Manslaughter
Narcotics possession
Rape

Totals

There was no information available regarding the defendants' racial
origins. The number of black defendants was estimated at fifty to seventyfive per cent of the total. The black percentage of public defender clients
is at least that proportion and may be higher.'
One hundred forty-four (43%) of all defendants were released on
bail. One hundred eighty-eight (56%) did not post bail and were held in
the county jail pending trial. Four of the eight defendants represented by
public defenders who appealed municipal court convictions posted bail,
while four did not. Eighty-three defendants (89%) of the ninety-three
who hired private attorneys to appeal municipal court convictions were
freed on bail. Seven (8%) were not, and information was not available
for the remainder of the defendants. Only five (5%) of the ninety-eight
public defender clients were freed on bail. Eighty-five (677) of the
defendants represented by private counsel were freed on bail. No information was available for four cases.
Seventy-seven (73%) of the 106 defendants represented by the
public defenders pleaded guilty; twenty-five (24%) pleaded not guilty;
6. The role of the black in the legal system of LMW County is not confined to
involvement as civil litigant and criminal defendant. Blacks have played an active role
as court officials, clerks, deputy county prosecutors and public defenders. At the present
time, there are two black Superior Court judges, moreover, a number of black lavyers
practice before both the criminal and civil courts in LMW County. The evidence as well
as the author's observations, while not conclusive, points to an absence of any apparent
racial prejudice in the criminal process of LMW County.
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four (4%) did not plead. Eighty-three (38%o) of the 220 defendants
represented by private counsel pleaded guilty; 116 (53%o) pleaded not
guilty; twenty-one (10%o) made no plea. The defendants who did not
plead are those whose charges were nolled or dismissed. The following
table illustrates the pleas made by the two types of defendants:
TABLE 3
PLEAS

Public Defender Clients
Total

Munic.
Appeals

Other

Guilty
Not guilty
No plea made

77
25
4

5
2
1

72
23
3

Totals

106

8

98

Private Counsel Clients
Total

Munic.
Appeals

220

93

Other

127

The public defenders tried no jury cases. They tried two municipal
appeals and eighteen affidavits and grand jury indictments for a total of
twenty cases (19% of 106 public defender cases) before the judges. Cases
nolled (prosecution dropped) totaled seven (7%). Private attorneys tried
four (2%) jury trials; one was a municipal appeal. They tried fifty-eight
municipal appeals and thirty-one affidavits, grand jury indictments and
other cases for a total of eighty-nine court trials or forty per cent of the
total private counsel cases. Forty-one (19%) cases were nolled. The
comparative record between the types of counsel is illustrated by the
following table:
TABLE 4
TRIALs

Public Defender Clients
Munic.
Appeals

Other

Total

Mnic.
Appeals

Other

7
20
0

1
2
0

6
18
0

41
89
4

19
58
1

22
31
3

20

2

18

59

34

Total
Nolled
Court trial
jury trial
Total Trials

Private Counsel Clients

Ninety-six (90%) of the 106 defendants represented by public
defenders were found guilty. Three (37) were acquitted following court
trials. Seven (77) cases were nolled. Public defender results for municipal
appeals were seven judgments of guilty and one nolle. For the remaining
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cases the results were eight-nine (91%) judgments of guilty, three (3%)
of not guilty, and six (6%) nolles.
Of the 220 defendents represented by private counsel, 137 (62%)
were found guilty, thirty-eight (17%) were found not guilty, and fortyone (18%) cases were nolled. Private counsel results for ninety-one
municipal appeals were fifty-two (57%) guilty; twenty (22% ) acquitted;
and nineteen (21%) nolled. For the remaining cases, eighty-five (67%)
of the 126 defendants were found guilty; eighteen (14%) were acquitted;
and twenty-two (17%) were nolled. The following table illustrates the
comparative record:
TABLE 5
JUDGMENTS

Private Counsel Clients

Public Defender Clients
Total

Munic.
Appeals

Other

Total

Munic.
Appeals

Other

Guilty
Not guilty
Nolled

96
3
7

7
0
1

89
3
6

137
38
41

52
20
19

85
18
22

Totals

106

8

98

216

91

125

A comparison of types of sentences received by public defender
clients and defendants represented by private counsel shows an even
greater disparity. Eighty-four (87%) of the ninety-six public defender
clients found guilty served terms in a penal institution. Sixty-five (47%)
of the 137 defendants of private counsel found guilty were given penal
sentences.
The following table illustrates the comparative record:
TABLE 6
SENTENCES

Type of
Sentence
Public Defender Clients
Munic.
Appeals

Other

64

5

20
.0
7

Total
Fixed term
Indeterminate
Term
Death
Suspended &
Probation

Private Counsel Clients
Munic.

Appeals

Other

59

8

42

0
0

20
0

0
0

15
0

0

7

4

19

Total

23
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Suspended &
No Probation
Fine Only
Judgment
Withheld
Totals

3
2
T

0
2

0
96

89

137

The length of the penal sentences for fixed terms or indeterminate
sentences also exhibits a disparity between those represented by public
defenders and private counsel, although the difference is not as great as
the disparity in judgments or penal sentences. Thirty-four (53%) of
the convicted clients of private counsel received sentences of six months or
less. Twenty-one (32%) received sentences of six months to one year.
Twenty-nine (35%) of the convicted public defender clients received
sentences of six months or less. Forty-three (52%o) received sentences of
six months to one year.
The following table shows the comparative treatment between the two
classes of defendants:
TABLE 7
LENGTH OF FIXED
LENGTH OF

TERmS OR MINIMUM

INDERTERMINATE

TERMS

Length
Public Defender Clients
Total

6 months
or less
6 months
to I yr.
1 yr. 1 day
to 2 yrs.
2 yrs. 1 day
to 3 yrs.
3 yrs. 1 day
to 5 yrs.
5 yrs. 1 day
to 10 yrs.
10 yrs. 1 day
to 15 yrs.
15 yrs. 1 day
to life

Munic.
Appeals

29

5

43

0

3

0

1

0

0

0

5

0

2

0

Othe:r
24

Private Counsel Clients
Total

Munic.
Appeals

Other

8

26

0

21

Totals

To summarize, the statistical data analyzed show the following
differences between the cases represented by public defenders and those
represented by privately-retained attorneys:
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1.

2.

3.
4.

5.

6.

Most public defender clients remained in jail awaiting trial,
while the majority of clients of private attorneys were able
to post bail.
The majority of public defender clients pleaded guilty,
while the majority of clients of private counsel pleaded not
guilty.
Public defenders tried a smaller percentage of their cases
than did private attorneys.
A greater percentage of all public defender clients were
found guilty than were clients of privately-retained
counsel.
A greater percentage of public defender clients found guilty
received penal terms than did clients of private counsel
found guilty.
Penal terms given public defender clients were longer than
penal terms given clients of private counsel.
II.

DEFENSE OF THE POOR IN

UPPER MIDWEST COUNTY

Upper Midwest County (UMW County) is both industrial and
agricultural. It is located in the nothern tier of the midwestern states.
UMW County has a population of approximately 40,000, almost evenly
divided between urban and rural residents. Non-white population is almost
nonexistent, although the foreign-born population is relatively large.
Since there is no large urban center nearby, the county seat, with a
population of 18,000, is a center for the surrounding rural area. Unlike
many counties in the northern Midwest, the population slowly is increasing and the county enjoys mild economic prosperity. The county's main
sources of livelihood are paper mills, furniture factories, an insurance
company, a state university and farming.
A. Court Structure
UMW County has a county court and a circuit court with concurrent jurisdiction in criminal matters. Both courts consist of a
single judge who is elected on a non-partisan basis every six years. There
are no justice of the peace, municipal or magistrates' courts. The county
court handles the great bulk of the criminal cases including felonies,
juvenile, misdemeanors and traffic cases. The circuit court, which has both
civil and criminal jurisdiction, hears very few criminal cases. From January 1963 to June 1967, the circuit court heard thirteen criminal cases.
The circuit court is used mainly as an appellate tribunal for defendants
displeased with county court decisions. Other types of cases tried in
circuit court include those in which the county judge has disqualified him-
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self or the defendant has asked for a twelve-man jury trial. The county
judge at present uses juries of six and does not believe that a defendant is
entitled to two twelve-man jury trials. As a result of this belief, he transfers all requests for a jury of twelve to the circuit court. The very infrequent first-degree murder trials also are tired in circuit court. Because
of the small amount of circuit court criminal litigation and the appellate
nature of the court, this study will be concerned almost entirely with
county court proceedings and only occasionally with circuit court proceedings.
B. Proceduresand Resources Provided for Defense of the Poor
The county employs an assigned counsel system to provide for the
defense of those unable to retain their own attorney. The county judge
theoretically appoints, in rotation, all members of the county bar to defend
the poor. However, he has exempted five attorneys from consideration
because of age and will allow other attorneys to decline appointments if
they have conflicting duties. Apparently, attorneys who try very few
cases are able to find many conflicts, since the same lawyers who represent
the poor also represent private clients in both criminal and civil trials.
Attorneys representing the poor and those representing defendants who
are able to hire counsel are generally the same.
The criteria followed in assigning counsel are less rigid than in
LMW County. The posting of a bond does not prevent the assignment of
counsel. If the defendant says he cannot afford an attorney and his assets
appear limited or nonexistent, counsel is assigned. Sometimes the county
judge has knowledge of the defendant's financial status. In a few cases
the defendant paid a portion of his lawyer's fee and the county paid the
remainder. The practice suggests the flexibility of approach.
The county judge stated that his general policy is to order the county
to pay counsel fees amounting to two-thirds of the State Bar Association's
fee schedule. In several cases, court records indicate the full State Bar
Association fee schedule was paid. For the period from January 1, 1963
to December 31, 1967, this averaged 165.12 dollars per case for felonies,
when the fees and expenses resulting from defending a first-degree murder
charge are included, or 111.53 dollars per case excluding the murder
trial. All cases were tried in county court except for the first-degree
murder trial which was conducted in circuit court. The following is a
compilation of fees paid and expenses reimbursed for the forty-six felony
cases for which information was available:
Number of Cases
1

1

Amount Paid
$2,576.73

414.05

DEFENSE OF THE POOR
250.00
175.00
150.00
125.00
100.00
85.00
75.00
65.00
60.00
40.00

1
3
8
4
5
4
15
1
2
1

Based upon the requests for compensation submitted by counsel,
a seventy-five dollar fee usually represented a half day's work-consisting
of court appearances, preparation, interviewing the defendant and other
witnesses, investigation and negotiating with the prosecutor. Some requests have stipulated six hour's work or fifteen dollars an hour. One and
one-half to two day's work usually is compensated by 150 dollars or more.
The law firm appointed to represent the defendant in a 1965 first-degree
murder charge in circuit court was awarded the following:
Court Appearances: Four days at $100 per day
Trial: Four days at $150 per day
Preparation: Eighty hours at $15 per hour
Disbursements
Total

$ 400.00
600.00
1,200.00
2,200.00
376.73
$2,576.73

A similar amount was awarded a different law firm for trying a firstdegree murder case in 1962.
Appointed counsel includes costs of preparation for trial, such as
telephone calls, travel, expert witnesses and other trial expenses, as part
of his request for compensation. The use of technical experts is not often
resorted to except in major trials. Appointed counsel generally carries
out his own investigation. In an area where relationships are personal,
the population less mobile, and no minority resentful and fearful of
authority exists, an attorney can perform his own investigation much more
readily than in a more urban area. If needed, sums for investigation can
be obtained from the court.
Counsel is appointed when the defendant first appears in court,
which is usualy within forty-eight hours after arrest, excluding weekends.
At the first appearance, the county judge notifies felony defendants of
their right to counsel. If the defendant requests an attorney and appears
to be financially unable to retain his own counsel, a plea of not guilty is
entered pending appointment of counsel and case review by such counsel.
The remaining steps of the arraignment are carried out a few days later.
After being warned of his right to counsel, defendants who waive counsel
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or appear with privately-retained counsel are then read the warrant and
asked to plead. After the plea is taken, bail is set by the judge in the case
of serious felonies. Bail in the case of less serious felonies is set at the time
of arrest by the police, using a schedule drafted by the county judge.
The preliminary hearing must be held (by state law) within ten
days after arraignment unless waived. All cases investigated show that the
preliminary hearing, unless waived, was held within ten days. The
preliminary hearing was used in about forty per cent of all felony cases
and in the majority of cases in which the defendant was represented by
attorneys. Preliminary hearings in UMW County frequently resemble a
trial in thoroughness of interrogation and may last several hours. Because
of the extensive nature of the preliminary hearing, it frequently plays a
decisive role in the criminal process of UMW County. A dismissal of the
charges or a plea in line with the evidence produced at the hearing
frequently will result from the hearing. The key role performed by the
preliminary hearing no doubt also helps explain the relatively small
number of trials. Following the preliminary hearing, the proceedings
continue, culminating in a trial or guilty plea.
The total time from arrest to sentencing averages about six to seven
weeks. Thirteen of the felonies which were filed and decided in 1966 show
an average time of six and one-half weeks from arrest to sentencing. Three
of these cases were completed in six days, one in ten, one in seventeen,
two in forty-seven, one in fifty, two in fifty-seven, one in eighty, one in
eighty-five, and one in 139. After a finding of guilty, the district probation officer (a state employee) may be asked to make a presentence
report which takes one to two weeks. The presentence report is not a
mandatory procedure required by state law. The county judge asks for a
report when he is not familiar with the defendant or wishes more information than he possesses. Presentence reports usually are not requested
for those who reappear in criminal court.
Procedure for misdemeanor and traffic cases is much simpler than
that for felonies. (UMW State divides crimes into three categories:
felonies, misdemeanors and traffic offenses.) Neither the preliminary
hearing nor presentence report is utilized. If a defendant pleads not guilty,
trial either is held immediately or scheduled for a later time. Bail bonds
are not required for many misdemeanor and traffic defendants. Instead,
defendants are given a summons to appear in court at a specific time to
plead. The preponderant majority of traffic offenders sign a stipulation of
guilt, pay a set fine and do not appear in court, thus saving court costs.
Misdemeanor offenders who must appear in court also plead guilty in
overwhelming numbers. Disposition of misdemeanors and traffic cases is
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generally completed within a few days. Delay, if it occurs, is generally
by request of the defendants or their attorneys.
By 1967 the county judge had extended the right of counsel to
misdemeanor defendants accused of crimes of some significance, such as
the writing of worthless checks or violation of liquor laws. The right is
not extended to those accused of misdemeanors such as speeding and
similar traffic offenses, drunkenness or disorderly conduct. This relatively
liberal policy is the result of a gradual extension of the right. During the
earlier years of this study, from January 1, 1963 to June 1, 1966, the
county judge offered the right of counsel less frequently to misdemeanor
defendants. During that period, attorneys were assigned to represent
eighteen misdemeanor defendants. Although no tabulation was made of
misdemeanor defendants who, from June 1, 1966 to date, have availed
themselves of the right to counsel, the total number and percentage of
the whole appears to be very small despite the liberal policy.
C. Statistical Comparison of Representation Provided by Court-Appointed Counsel and Privately-RetainedCounsel
The statistical data with which to compare the record of courtappointed attorneys and privately-retained counsel have been compiled
from an examination of all felonies filed and decided from January 1,
1963 to December 3, 1967. One hundred eighty-one case files were examined. As a result of consolidating separate cases involving the same
defendant arising out of the same crime or series of crimes, consolidation
with trials in another county and failure of authorities to apprehend
defendants, the number of cases was reduced to 118. The totals may vary
for various stages of the criminal process because of differing dispositions,
types of cases and lack of available information. Samplings of misdemeanor cases and similar relevant information is occasionally employed.
All criminal cases in UMW County are originated by affidavit and
information; the grand jury is not used. The use of the quicker information and affidavit contributes to the relatively expeditious process in
UMW County.
More of the 118 felony defendants from January 1, 1963 to December
31, 1967 in UMW County were represented by attorneys appointed by the
court than retained their own counsel or chose to waive counsel. Fiftyfive defendants (47%) were furnished attorneys by the court; thirty-nine
(33%) waived their right to counsel, and twenty-four (20%) retained
their own attorneys. Unrepresented defendants often were accused of less
serious crimes and tended to cluster in the years (1963-64) prior to the
right-to-counsel decisions.
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Like the defendants in LMW County courts, the defendants in UMW
County were young. While the ages of the defendants in the major tabulation were not compiled, the median age for sixteen felony defendants
against whom charges were filed and cases decided in 1966 was twentyfive. The mean age was twenty-six and the modal age was eighteen. The
mean age was twenty-seven and the modal age twenty-one in a five per
cent sample of all misdemeanor cases (excluding municipal ordinance violators) for the year 1966. Sixty-eight per cent of municipal ordinance
offenders (largely traffic violators) were twenty-four years old or
younger, based upon a five per cent sampling of cases for the year 1966.
The sexes of felony defendants from January 1, 1963 to December
31, 1967 were as follows:
Male

1
4
4

54
20
35

9 (8%)

109 (92%)

Court-Appointed Counsel
Retained Counsel
Not Represented

Female

Totals

No data were available regarding the defendants' racial origins, since
court records do not indicate the defendants' race. Since the non-white
population is far less than one per cent of the total population of the
county, the number of non-white defendants appearing in the criminal
courts of UMW County is very small.
The most frequent offense for which charges were filed was burglary
and breaking and entering; second was the combined category of fraud,
forgery and worthless check charges, and third was theft, which included
the taking of automobiles. The following table sets forth the offenses
charged.
TABLE 8
OFFENSES CHARGED

Adultery, Adultery &
Fornication, Incest
Arson
Aggravated Assault &
Battery
Attempted Rape
Bigamy
Burglary, Breaking &
Entering
Criminal Damage to
Properties

Criminal Trespass

Total

Retained

Court
Appointed

Not
Represented

5
1

2
0

3
1

0
0

2
1
1

1
0
0

1
1
1

0
0
0

43

9

15

19

1

0

0

1

1

0

1

0
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Fraud, Forgery,
Worthless Checks

15

1

6

8

12

2

10

0

4
1

2
0

2
0

0
1

9

1

4

4

2
1
1
4
14

1
1
0
2
2

1
0
0
1
8

0
0
1
1
4

118

24

55

39

Indecent Liberties
Sexual Intercourse with

a Minor
Leaving Scene of Accident
when Injured Involved
Liquor Law Violation
Non-Support, Child
Desertion
Marijuana, Selling &
Possession
Obscene Motion Pictures
Receiving Stolen Property
Selling Mortgaged Property
Theft (Frequently Automobile)
Totals

Information regarding release before trial was not available for our
main tabulation but was compiled for all cases filed and decided in 1 9 6 6 .'
The next table shows the pleas made by the defendants. Subsequent
tables depict trials requested, judgments rendered, punishments meted out
and length of jail or prison terms awarded.
TABLE 9
PLEAS

Court
Retained

Total
Guilty (including nolo)

16

85

Appointed

Not
Represented

41

The result of this compilation is indicated by the following table:
TABLE OF RELEASE BF.oRE TRIAL
Rel'd on
Did Not
AmountPosted
Tyj pe of
Own Recog.
Post Bail
of Bail Bail
Charges
Counsel
1-Indecent
Retained
Liberties
$2,000
Minor
1,500
1-Burglary
1,000
3-Burglary
300
1-Burglary
1,500
2-Burglary
Court 1,000
3-Burglary
Appointed
5,000
2-Burglary
1-Criminal
Trespass
300
1,000
1-Non-Support

28

7.

1-Non-Support
Released on own
recognizance
Not
Represented

1-Burglary
1,000
1-Non-Support 1,000
1-FraudAbsconding
without paying
100
a motel bill

2

No
Info.
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Not Guilty

No Plea Made
Totals

24

118

55

39

Court
Appointed

Not
Represented

TABLE 10
TRIALS

Total
Court Trial
Jury Trial
Total Trials

Retained

0
2

0
1

0
1

0
0

2

1

1

0

TABLE 11
JUDGMENTS

Total

Court
Appointed

Retained

Not
Represented

Guilty
Not Guilty
Nolled

90
1
27

18
0
6

44
1
10

28
0
11

Totals

118

24

55

39

TABLE 12
PUNISHMENTS

Total
Jail or Prison Term
Probation
Fine
Fine and Probation
Commitment to

Mental Hospital

Retained

Court

Not

Appointed

Represented

46
35
6
1

7
8
3
0

25
16
1
1

14
11
2
0

2

0

2

0

Totals
TABLE 13
LENGTH OF PRISON TERMS

Length of Term
30 days
60 days
3 months
4 months
6 months
9 months
10 months
1 year
18 months
2 years
3 years
4 years
5 years
Totals

Retained

Court
Appointed
1

Not

Represented
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The statistical comparison does not reveal variances of the magnitude
of those found in LMW County. The statistical data show that more
clients of court-appointed attorneys pleaded nolo contendere or guilty
(74%) than clients of privately-retained attorneys (67%). Both types of
defendants asked for jury trials infrequently. While eighty per cent of the
clients represented by court-appointed attorneys were found guilty,
seventy-five per cent of the defendants who retained their own counsel
were found guilty. Perhaps the greatest difference in treatment between
the two types of clients was shown in the punishments handed down.
Fifty-five per cent of the clients of court-appointed attorneys received a
jail or prison term, while thirty-nine per cent of the defendants able to
hire their own attorneys received such a sentence. The data regarding the
length of jail or prison terms do not lend themselves readily to comparative analysis.
A relevant factor is the distribution of offenses between the types of
defendants. While several of the types of offenses split proportionately to
the number of defendants represented by assigned or retained counsel,
ten of the twelve defendants charged with indecent liberties or sexual
intercourse with a minor were represented by assigned counsel. This is
significant, because both the judge and the community tend to consider
sex offenses, particularly those involving children, as especially serious.
Indicative of this attitude is the fact that the bail bonds tend to be among
the highest set and that all defendants accused of sex offenses were
represented by attorneys. All ten who were not represented by an attorney were assigned counsel. The number of defendants in this category
is eleven per cent of the total number of defendants, eight per cent of the
defendants represented by retained counsel and twenty-two per cent of the
defendants represented by assigned counsel. If these sex offenses are
omitted from the comparative statistics, the results appear as follows:
Pleas

Appointed Counsel - Nolo & Guilty
Retained Counsel - Nolo & Guilty

73%
68%

Judgments

Appointed Counsel - Guilty
Retained Counsel - Guilty
Appointed Counsel
Retained Counsel

78%
78%

Jail and Prison Terms
50%
42%

The statistical comparison does not show variances in treatment
between the two types of representation of the magnitude found in LMW
County. In most categories the statistical differences were minor. Taking
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out of consideration the twelve cases regarding sex offenses, the statistical
comparison shows similar results.
III. WHY THE DIFFERENCE?
Defense of the poor in LMW and UMW counties may differ because
of the existence of demographic variances between the counties. However,
the significance of this variance can be easily exaggerated, since various
reasons for the widely differing effectiveness of the two systems can be
shown, independent of the demographic differences. Many problems
confronting the two counties in fact are similar. As in the rest of the
nation, law and order is a major public concern in both counties. Crowded
court dockets and heavy case loads characterize the criminal process in
both counties. The judge of the UMW County court handles the overwhelming bulk of the county's civil and criminal cases, including traffic,
juvenile and probate matters. While UMW County's crime control
problems are on a smaller scale than those in LMW County, the resources
available to combat these problems also are correspondingly less.
This comparative study has shown that the poor in LMW County do
not fare as well in criminal court as those who can afford to pay for their
own defense. However, the poor in UMW County receive as good a
defense as those who have the money to pay for their own attorney and
expenses. A number of factors contribute to the very different results.
Since many of these factors or differences have been previously dealt with
at length, they will be considered only briefly at this juncture.
The first major factor is the time that defense counsel devotes to
the case. The court-appointed attorney in UMW County expends more
time on an average case than the LMW County public defender. The
UMW County-appointed attorney works from one-half to two days per
average felony. This compares favorably to the effort made by UMW
County attorneys when they represent private clients. The LMW County
public defender allots about one to two hours for the average felony case.
This effort does not compare favorably to the time that privately-retained
attorneys in LMW County expend per case. The greater compensation
that court-appointed counsel in UMW County receive per case compared
to the LMW County public defender's compensation is probably partially
responsible for the disparity in effort.
A second factor is the quality of attorneys representing the poor.
The same attorneys represent both the poor and those able to hire their
own attorneys in UMW County; there is no difference between the
caliber of court-appointed and privately-retained attorneys. This is not the
situation in LMW County. Defendants in LMW County who can afford
to retain private counsel are represented by a different group of attorneys.
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If the defendant is able to obtain the services of one of the more able
attorneys specializing in criminal law, he will generally be represented by
a more experienced, competent attorney spending more time on the case
and receiving much more compensation than the public defender.
A third factor is the resources that the defense counsel has at his
service. Court-appointed attorneys in UMW County have greater resources available to them. Funds are generally available for expert witnesses and trial expenses. While court-appointed attorneys conduct their
own investigations, the nature of the county makes the task easier than in
UMW County. There are no black ghetto residents suspicious of white
public defenders in UMW County. The public defender in LMW County
has no regularly supplied funds available for technical services and trial
expenses. Owing to the lack of an investigator, limited compensation, the
press of cases and the suspicion directed against white public defenders
investigating cases involving black defendants in ghetto areas, case investigation is frequently not carried out.
A fourth factor concerns independence of defense counsel. The public
defender in LMW County lacks independence; he depends on the judge
for his position. Some present and former public defenders interviewed
said that they felt pressure to conform to certain desires of the trial judge.
They stated that judicial pressure to refrain from requesting time-consuming hearings and trials was particularly strong. Other present and
past public defenders stated that they felt no such pressure. Most of the
present and past public defenders who reported feeling pressure worked
for certain judges. Those who said they felt no pressure had been employed
by a separate set of judges. There was no evidence in UMW County of
a dependent bar similar to LMW County's eight public defenders.
A fifth factor or difference between the two systems concerns how
expeditiously the legal process works. The relative dispatch which characterizes the judicial process in UMW County contrasts with the lengthy
process in LMW County. The six or seven weeks that ensue from arrest
to final dispositon of cases in UMW County may equal the time from
arrest to arraignment in LMW County. The more expeditious process
in UMW County creates less pressure on imprisoned defendants awaiting
trial to plead guilty in order to prevent the passage of "dead time," time
that may not be counted toward a later sentence should the defendant be
convicted. The more expeditious process also mitigates other consequences
of poverty.
A related and extremely important factor is the bail bond requirement. Criminal court judges in LMW County will not appoint public
defenders to represent defendants who can afford to post bail. This re-
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quirement often forces defendants with funds sufficient to pay bail bond
premiums, but not sufficient to retain attorneys as well, to remain in jail.
In contrast, the county judge in UM.W County will appoint counsel for
defendants that are able to post bail but unable to hire an attorney. This
more liberal bail bond procedure in UMW County, like the more expeditious procedure, helps to mitigate the consequences of poverty.
One can characterize the defense of the poor in LMW County as
a study in public parsimony and private poverty. Inadequate resources
allocated for the defense of the poor produces inadequate representation.
Inflexible judicial procedures, such as the rigid bail bond requirement,
accentuate private poverty and help to produce unequal justice. In contrast, defense of the poor in UMW County is characterized by more
adequate public funding and judicial procedures designed to mitigate
private poverty. More adequate public funding produces a defense as
zealous as that received by defendants able to hire private attorneys.
Flexible judicial procedures help to mitigate private poverty and produce
a much closer approximation to equal justice.
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